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	LOC HOT BRIEF
Confidential to LOCs & ROCs ( July 2009 ( Issue 9


Private & Confidential

Dear LOC/ROC Officers and Committee Members,

This ‘hot brief’ is intended for LOC/ROC officers and committee members. Please forward this communication to practices and practitioners within your LOC area but please note it is not intended to be shared beyond this circle. This brief covers advice on: 
· Independent Safeguarding Authority (ISA): Implementing the new Vetting and Barring Scheme
· Reporting NHS complaints
1.
Independent Safeguarding Authority (ISA): Implementing the new Vetting and Barring Scheme
As LOCs and LOC members will be aware, a new system for safeguarding children and vulnerable adults, the Vetting and Barring Scheme, is being introduced within the United Kingdom later this year.
There is to be a single scheme covering England, Wales and Northern Ireland and a separate but virtually identical scheme covering Scotland.  A person who needs to be registered and works in both Scotland and one of the other three countries will need to be registered under both schemes.  

There is a fee for registration currently £64.00 (one off fee, broken down into £28.00 for registration with the ISA and £36.00 for an Enhanced CRB check). 
The new legislation was introduced following the Bichard report into the murders of Holly Wells and Jessica Chapman in 2002.  Information that the murderer, Ian Huntley, was a high risk to young girls had been gathered in a number of places but had never been brought together to sound the necessary warnings.  

New scheme

Under the new scheme persons found guilty of certain offences (particularly those involving abuse or violence against children or vulnerable adults) will be permanently barred from working with children or vulnerable adults.

Working with children and vulnerable adults in situations of regular, intense, prolonged or sensitive contact - where a relationship of trust can be established or where the opportunity for abuse may arise - will be known as ‘regulated activity’.  

Under the legislation all adult healthcare patients are considered to be ‘vulnerable adults’ and hence all healthcare is defined as regulated activity. 

From July 2010 it will also be a criminal offence for employers to employ barred persons in ‘regulated activity’ e.g., healthcare.   It will also be a criminal offence for barred persons to work in or seek employment in or access to children and vulnerable adults through regulated activities. 

How the scheme will work

All staff working or planning to work with children and vulnerable adults (i.e., in ‘regulated activity’ including healthcare) will need to be registered with the new ISA, which maintains the barred lists, and not have any barring decision against them (i.e., a clean record with the ISA).  

There will also be a duty on employers to check that any person they plan to employ to work in ‘regulated activity’ is ISA registered and has no barring decision against them.  

The new scheme will be operated by the Criminal Records Bureau (CRB) but will be distinct from the CRB checks system which will remain in place.  

CRB checks will provide evidence of all criminal offences e.g., fraud, motoring offences, whereas registration with or being barred by the ISA will relate specifically to risk in relation to regulated activity i.e., activities involving children or vulnerable adults.  

Implications for Optometrists, OMPs and DOs 

As, under the legislation, anyone receiving healthcare is classified as either a vulnerable adult or child, all registered optometrists, ophthalmic medical practitioners, contact lens opticians and dispensing opticians will – in time – need to be both ISA-registered and not barred to be able to practice.  

Optical/Dispensing Assistants and Receptionists

There is still some confusion about whether optical and dispensing assistants and receptionists in optical practice will need to be ISA registered (as will have been apparent to anyone who has attended one of the ISA’s regional roadshows).  

The officials speaking ‘ad lib’ on the core presentation – available on the ISA website at Core Presentation  – have stated on several occasions that opticians ‘and staff assisting them’ will need to be ISA registered.  
However in the Q & A sessions that follow, and when challenged, it has been stated that:
· dispensing may not be classified as ‘regulated activity’ and may fall into the lesser category of ‘controlled activity’ (where practitioners do not have to be registered but employers have to check the register to confirm there is no barring decision against them)

· hospital receptionists do not have to be ISA registered unless they are working as dedicated receptionists in paediatric or mental health clinics  

· retail staff do not have to be ISA registered

· temporary staff assisting pharmacists do not have to be ISA registered provided they are not ‘giving clinical advice’.

The tests of whether ancillary staff supporting registered professionals engaged in ‘regulated activity’ are themselves engaged in ‘regulated activity’ and therefore need to be registered seem to be:
· whether they have frequent access to sensitive clinical records

· whether they actually give clinical advice (as opposed to counting pills under supervision or selling paracetemol or pain remedies over the counter)

· whether they have an opportunity to build a relationship of trust either over a long period (i.e., seeing the patient more than once a year), more intensively (say three or four times in a short period) or overnight.  

In the optical negotiating bodies’ view, optical and dispensing assistants and receptionists do not fall into these categories.  

They are currently trying to persuade the ISA and Department of Health of this on the basis of the arguments attached (Annex).  It is not yet clear whether they will win the arguments.  

We shall only know when the Department of Health issues guidance on what precisely constitutes ‘regulated activity’ in community optical practice expected later this year.  

Key Dates

In the meantime key dates to note are:
12th October 2009: 
when the new definition of ‘regulated activity’ comes into force and employers and regulators (e.g., the GOC) are legally required to notify the ISA of any relevant information (e.g., prosecutions or disciplinary actions) that lead an employer or the regulator to suspect that the person has or may cause harm to a child or vulnerable adult (i.e., patient)  

26th July 2010:  
when applications can be made by individuals for ISA registration

November 2010:  
when all staff that are changing employer or entering the workforce for the first time to provide ‘regulated activity’ will need to be ISA registered before they can work with children or vulnerable adults (i.e., patients)

January 2011 – July 2015: 
when all registered optometrists, ophthalmic medical practitioners, contact lens opticians and dispensing opticians will need to become ISA registered in a phased programme starting with:
· 
those who have never had a CRB check 

· 
then those who have had a CRB check more than three years ago 

· 
then those who have had a more recent CRB checks 

· 
until the whole workforce is covered.  


The national programme for this is to be announced later in the process.  

Preparing for Implementation

Regular updates are available from the ISA and anyone can register for these here www.isa-gov.org.uk
The ISA is also running a series of introductory roadshows around the country. LOCSU is attempting to organise a compressed version of these at the NOC in November 2009. 

The main issues though are:
· for employers to be aware of their new duty to share relevant information with the ISA from October 2009

· for optometrists, ophthalmic medical practitioners, contact lens opticians and dispensing opticians (who are thinking of changing jobs or entering the workforce from autumn 2010 - and their prospective employers - that they can apply for ISA registration from end July 2010 

· that employers will have to confirm that optometrists, ophthalmic medical practitioners, contact lens opticians or dispensing opticians who change jobs or enter the workforce after November 2010 are ISA registered before they can take up post 

· that this is not dissimilar from getting new practitioners onto PCT performers’ lists and may take as long.  The CRB is not yet giving estimates of timescales for ISA registration but it would be sensible for employers to allow initially at least 8-12 weeks to ensure someone is ISA registered before they need to begin working in practice

· students and preregistration optometrists are likely already to be validly ISA registered in order to have carried out the practical parts of their training with patients.  

Action
LOCS should:
· share this information with members please 

· consider sending a representative to one of the ISA roadshows to report back to the LOC

· consider discussing common issues/concerns with LMCs, LDCs and LPCs

· start discussing the issue with your PCT and agreeing how any glitches at local level might best be avoided or handled.   

Further information (including FAQs) can be obtained from the ISA website www.isa-gov.org.uk  the CRB website www.crb.gov.uk  , or from the LOCSU or the national representative bodies’ websites.
LOCSU and the representative bodies will issue further advice from time to time as detail becomes clearer, particularly in respect of optical and dispensing assistants and optical receptionists.  In the meantime, see Annex 1 which puts the optometric/optical case in context.
2.
Reporting NHS complaints
The representative and negotiating bodies (ABDO, AOP, FODO) are in the process of drafting comprehensive advice on the new NHS complaints procedure. This should be available shortly. In the meantime, please see the pro forma that LOCSU has designed for reporting NHS complaints (attached as Annex 2), should you wish to use it.
Further information

We do hope you find this communication helpful and would appreciate any feedback you have. For further information, please contact: 


Georgina Gordon
Patricia O’Sullivan

Head of Unit
Deputy Head of Unit

Tel: 020 7202 8151
Tel: 020 7202 2195

georginagordon@locsu.co.uk
patriciaosullivan@locsu.co.uk
61 Southwark Street ( London ( SE1 0HL
www.locsu.co.uk
Annex 1: Putting the new Scheme into context
Successive governments have concluded that, in the UK, sight testing and primary ophthalmic services are provided through the retail sector and retail business models, rather than through a medical model or in a general clinical environment.  

Within the optical sector, clinical services are provided by registered optometrists (sight testing), ophthalmic medical practitioners (OMPs), contact lens opticians (contact lens fitting) and dispensing opticians (spectacle dispensing).  

· Optometrists (or ophthalmic opticians as they are still sometimes known) are qualified at degree level (followed by one year’s vocational training) to carry out sight tests both under NHS contracts and privately. This includes detecting and correcting refractive errors, identifying injury and diseases of the eye (e.g., cataract, glaucoma, macular degeneration) and prescribing treatment for common eye conditions such as conjunctivitis. They also prescribe and dispense glasses and contact lenses. 

· Ophthalmic Medical Practitioners (OMPs) are medically qualified and have undertaken at least two years of postgraduate training in ophthalmology. OMPs are able to test sight and issue prescriptions for spectacles and contact lenses in the same way as optometrists.

· Dispensing Opticians are qualified professionals trained to level 6 on the QCA National Framework (degree level including supervised practice) to analyse and interpret prescriptions issued by optometrists and OMPs, advise on lens type and frames, to take facial, frame and lens measurements and to fit and verify that spectacles are suitable for the patient’s lifestyle and conditions of use.   They also offer advice on optimum spectacle wear and provide adjustments if necessary.

· Contact Lens Opticians are qualified dispensing opticians who have undergone further specialist training to be able to fit and advise on contact lenses and contact lens wear, and to provide aftercare. 

The above practitioners are qualified and highly skilled professionals, registered with the General Optical Council, who can work independently, who make independent clinical decisions with patients in the consulting room, who can supervise others and who have access to patients’ clinical data (albeit only in respect of their eyes, sight and general medical conditions that may impact on the eyes, e.g., diabetes).

Contact with spectacle wearing patients is usually every two years for working age adults and annually for children under 16 and people aged 70 and over, and annually for contact lens wearers.  

In these regards, all optometrists, OMPs, contact lens and dispensing opticians may all have access to vulnerable adults and children.  In our view, therefore, sight testing and dispensing to visually impaired patients and children under 16 fall within the categories of ‘regulated activity’ and these professionals should be registered with the Independent Safeguarding Authority (ISA).     

Optical Assistants/Dispensing Assistants

In performing ‘regulated activities’, registered optometrists, contact lens opticians and dispensing opticians are often assisted in routine tasks by trained but non-qualified support staff who, for instance, operate or co-ordinate automated test machines such as field screeners or non-contact tonometry (‘puff of air’), handle the read-outs and pass them to the registered professional for analysis and inclusion within a sight test or eye examination.  

These functions are normally carried out on the retail floor often in public view.  They are always performed under the supervision of a registered professional and  assistants have access to only very low sensitivity data (e.g., a patient’s sight test prescription) or dispensing details (e.g., whether they need both distance and reading glasses).  This is information that could be guessed from looking at someone wearing their spectacles.  

Assistants only have access to similar amounts of personal data as a shop assistant taking delivery details or an assistant involved in spectacle manufacture or glazing in a factory; and, as noted, contact with patients is usually very infrequent.

In the light of the above, we believe that assisting in sight testing and dispensing is primarily a retail role, not a ‘regulated activity’. Given the public nature and infrequency of the interactions and low levels of personal data involved, the registration of assistants with the ISA would be unnecessary, burdensome and impractical for the sector.  

Receptionists in Optical Practices

Receptionists in optical practices are also primarily involved in retail front-of-house functions.  They differ from receptionists in other clinical settings (e.g. hospitals, GP practices) in that they do not have access to sensitive information about patients’ personal health, marital status, mental health and medical histories (except in the same limited fashion as retail assistants above).  Nor do they have a clinical role as doctors’ clinical receptionists do, e.g., in managing patients’ bodily samples, seeing sensitive or intimate test results, collating clinical information, writing referral letters or making up notes and case histories.  

Their functions are primarily limited to booking appointments (i.e., a name in an appointments book), selling contact lens solutions and spectacle accessories, welcoming customers and occasionally, as optical assistants, in advising on fashion and style in eye wear.  Again, as these are essentially retail functions, we advise that that it is not necessary or cost-effective for these staff to be registered.  
Annex 2: Reporting NHS complaints: pro forma
GOS CONTRACT – NHS COMPLAINTS PRO FORMA
	Name of PCT:



	Contractor Name:



	Main Contractor Address:








Postcode:

	Contractor number (if applicable):



	Statement:
In compliance with Clause 115 of my GOS contract I report that in the period 1 April 2008 - 31 March 2009, under the NHS complaints procedure established in accordance with Section 17 of the contract, we received [NUMBER] complaint(s).

	Name: 



	Position:



	Date:
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