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	LOC HOT BRIEF

Confidential to LOCs & ROCs ( November 2009 ( Issue 13c


Private & Confidential

Dear LOC/ROC Officers and Committee Members,
This ‘hot brief’ is intended for LOC/ROC officers and committee members. Please forward this communication to practices and practitioners within your LOC area but please note it is not intended to be shared beyond this circle. 
EMPLOYMENT DISCRIMINATION:  GUIDANCE FOR EMPLOYERS ON NON DISCRIMINATION AGAINST NON-EEA (PREVIOUSLY NON-EU) RECRUITMENT
Immigration Rules

1. As members will be aware, the UK work permit regime was overhauled in [2006] and a new “points based” system was introduced for workers from outside the EEA (European Economic Area) area.

Graduates

2. As a result the majority of non-EEA nationals studying for degrees in the UK are now able to remain in the UK 

· to work for a period of up to 3 years after graduating under a Tier 1 Visa 

· without the need for a sponsoring employer  

· and the 3 year period can be extended in certain circumstances. 

3. This is a fundamental shift from the previous position where only a limited category of non-EEA nationals were eligible to remain in the UK after graduating and then only for a fixed period.

Non-Graduates
4. More widely, non-EEA nationals can apply for a Tier 2 Work Permit but only with the support of a sponsoring employer. 

5. This can last for anything up to 3 years and can again be extended in certain circumstances.  

6. As under the old regime, a pre-requisite for granting a work permit is that the resident “labour market test” is met i.e. that the employer must establish through appropriate advertising that the role is one which cannot be filled by a member of the UK workforce.  

Osborne-Clarke Services v Purohit

7. The Osborne-Clarke Services v Purohit employment appeal tribunal (EAT) earlier this year found against a blanket practice of automatically rejecting applications from non-EEA nationals for trainee solicitor posts.  

8. Whilst the employer accepted that this practice amounted to indirect race discrimination, they argued that the approach could be objectively justified by taking account of such issues as the likelihood of the contractors successfully obtaining a work permit and the administrative costs.  

9. The EAT rejected this justification and pointed to the lack of evidence to support the employer’s contention that any applications for work permits were bound to fail.  

10. The EAT also made specific reference to the Code of Practice issued by the former Commission for Racial Equality (now Equality & Human Rights Commission ) which recommends that 

· recruitment selection should be based purely on merit 

· and that work permit issues should only come into consideration at the final stages of selection.

Advice

11. This case law establishes the principle that there will be little defence for employers to justify indirect discrimination in recruitment practices against non-EEA nationals.  

12. Employers should therefore avoid, any such blanket approach in their recruitment processes.  

13. In particular, they should not embrace a policy of automatically rejecting graduate candidates who hold (or are eligible to hold) a Tier 1 Visa.

14. Arguments based on administrative cost or fixed duration will not hold any weight given that the individual can obtain the visa themselves and the term of the visa can be extended.  

15. For non-graduate recruitment - following Osborne-Clarke Purohit - it is also a breach to have any blanket policy of excluding candidates who require a Tier 2 Work Permit.  

When can an employer can take administrative factors into account?

16. This is less clear.  Such factors clearly cannot be taken into account at initial recruitment stage.  Each case will depend on its merits and in particular any sector-specific guidance from the UK to Border Agency on whether a work permit application is likely to be successful.  

17. The optical bodies will keep members advised if any such guidance agreed.

18. In the meantime, further changes to immigration rules are anticipated next year and we will keep members informed as soon as we have any further information.

November 2009

Copyright © LOC Central Support Unit 2009. All rights reserved

1

